Additional Provisions for Use with Indian Underliers  

If parties are entering into a Transaction which is or otherwise involves an offshore derivative instrument (“ODI”) (as such term is defined for the purposes of Regulation 15A of the Securities and Exchange Board of India (Foreign Institutional Investors) Regulations, 1995) (as may be amended or supplemented from time to time, the “FII Regulations”):

(A)
Each party (for itself) hereby represents and warrants, on each date on which such a Transaction is entered into, and at all times until the termination of such Transaction, as follows:

1. it is not a (i) a “person resident in India” (as such term is defined in the Foreign Exchange Management Act, 1999, as may be amended or supplemented from time to time), or, (ii)  a “Non-Resident Indian” (as such term is defined in the Foreign Exchange Management (Deposit) Regulations, 2000, as may be amended or supplemented from time to time), (each a “Restricted Entity”); 
2. its controller is not a Restricted Entity. 

For the purposes of this representation, a “controller” means any person or group of persons (acting pursuant to any agreement or understanding (whether formal or informal, written or otherwise)) who:

(a) 
is/are entitled to exercise, or control the exercise of a majority or more of the voting power of an entity, or 

(b) 
holds or is otherwise entitled to a majority or more of the economic interest in an entity, or 

(c) 
who in fact exercises control over an entity.  

For the purposes of this representation, “control” means the ability to appoint a majority or more of the directors of an entity, or the capacity to control decision-making, directly or indirectly, in relation to the financial, investment and/or operating policies of an entity in any manner. 

Notwithstanding the foregoing definition, in the case only where an entity’s investments are being managed on a discretionary basis by an investment manager, such investment manager shall not be deemed to be such entity’s controller for the purposes of this representation by reason only of it being able to control decision-making in relation to the entity’s financial, investment and /or operating policies;

3. it is a “person regulated by an appropriate foreign regulatory authority” (as such term and/or requirements relating thereto are defined or otherwise interpreted by any Indian governmental or regulatory authority (each an “Authority”) for the purposes of  Regulation 15A of the FII Regulations) (a “Regulated Entity”); and
4. the Transaction has not been entered into with the intent of circumventing or otherwise avoiding any requirements applicable under the FII Regulations and/or any other subsidiary regulations or circulars issued pursuant thereto (including, without limitation, any restrictions applying to foreign institutional investors in relation to their issuances and/or other dealings in ODIs with, “Restricted Entities” and persons/entities who are not “Regulated Entities”).
(B)
Each party agrees and undertakes as follows:

1. it will not sell, transfer, assign, novate or otherwise dispose of the Transaction to any Restricted Entity;
2. it will not, directly or indirectly, sell, transfer, assign, novate or otherwise dispose of the Transaction to any person/entity who is not a Regulated Entity; 

3. the other party is authorised to provide information in its possession regarding it and the Transaction to any Authority as such other party reasonably deems necessary or appropriate in order to comply with regulations or requests of such Authority from time to time; and 

4. it will, at its option, either (i) provide the other party with such additional information that such other party reasonably deems necessary or appropriate in order to comply with regulations or requests of any Authority from time to time (such information, the “Additional Information”), or (ii) subject to such Authority accepting such direct provision, provide such Additional Information directly to such Authority and confirm to the other party that it has done so.
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